
BEFORE THE

PUBLIC SERVICE COMMISSION OF WISCONSIN

Investigation Into Ameritech Wisconsin’s Unbundled Network 6720-TI-161
Elements

ORDER DENYING PETITION FOR
REHEARING AND RECONSIDERATION

On April 11, 2002, a competitive local exchange provider (CLEC) coalition filed a

Petition for Rehearing and Reconsideration (Petition) in the above-captioned docket. Ameritech

filed a Response to the Petition on April 18, 2002. WIS. STAT. §§ 196.39 and 227.49, and WIS.

ADMIN. CODE ch. PSC 2 allow an interested party to petition for rehearing or the reopening of a

case, and allow the Commission to grant a rehearing if there is a material error of law or fact, or

a discovery of strong new evidence that could not have been previously discovered with due

diligence. WIS. STAT. § 227.49 allows the Commission to order a rehearing or enter an order

with reference to the petition without a hearing, and provides that, if the Commission does not

dispose of a petition within 30 days after it is filed, the petition is deemed denied. The 30-day

period for this petition ends May 13, 2002.

The CLECs allege that the Final Decision in this docket contains a material error of law

making the order unlawful, unreasonable, improper or unfair. The alleged error is that the

Commission failed to perceive the full extent of its discretion and so failed to properly exercise

its discretion to order unrestricted tariffing of unbundled network elements (UNEs) or tariff

availability for CLECs with existing interconnection agreements. The CLECs argue that the

Commission relied on federal district court decisions without recognizing that it is not bound by
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these decisions and that the decisions are fundamentally flawed. They allege that there is no

indication in the Final Decision that the Commission considered making the rates that result from

the methodology established in this case available to CLECs with existing interconnection

agreements. By way of remedy, the CLECs ask that the Commission: eliminate the requirement

that in order to buy off the tariffs, the CLEC must have begun the §§ 251/252 process; allow all

CLECs (or at least those with existing interconnection agreements) to buy off the tariffs; and

clarify that CLECs invoking 47 U.S.C. § 251(i) to opt-into another carrier’s interconnection

agreement can purchase under the time-limited tariffs until the opt-in process is complete.

The Commission is fully aware that the Michigan and Oregon court cases1 cited in the

Final Decision are not binding in this jurisdiction. The Final Decision does not imply that the

Commission concluded that it was bound by prior precedent, but only that it came to the same

conclusion as those courts–that allowing utilities to bypass the §§ 251/252 process violates the

Act.

The CLECs cite case law stating that discretion is “more than a choice between

alternatives without giving the rationale or reason behind the choice.”2 They allege that there is

no indication in the Final Decision that the Commission considered making the rates that result

from the methodology established in this case available to CLECs with existing interconnection

agreements. However, the issue the Commission was addressing was how to make the results of

this docket available for arbitrations and whether it could require tariffing. The Commission

made the decision that generalized comprehensive tariffs violate the Act, but time-limited tariffs

1 Verizon North v. Michigan PSC, 140 F. Supp.2d 803 (D. Mich. 2000); MCI v. GTE, 41 F. Supp.2d 1157 (D. Ore.
1999).
2Joint CLEC Petition for Rehearing and Reconsideration in docket 6720-TI-161, April 11, 2002, pg. 3, citing
Hacker v. DHSS, 197 Wis. 2d 441 (1995).
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available to carriers that have begun the §§ 251/252 process do not. The Commission fully

explained its reasoning process in reaching this conclusion. Such a discussion need not be so

detailed or intricate as an appellate court’s opinion, nor does the agency need to provide a

detailed analysis of why it rejected every other possible conclusion at which it might have

arrived.3 If the Commission were required to do so, it would have to address every possible

permutation that might arise. The Commission explained why it followed the pathway it did to

reach the decision that it did. The Commission does not have to explain why it did not accept

other pathways.

Additionally, there is evidence that the Commission was aware of and considered the

issue of existing interconnection agreements. The Final Decision states, “To the extent that

existing interconnection agreements between Ameritech and competitors have change of law

provisions, the Commission views this Final Decision as establishing a change of law.”4 The

Telecommunications Division submitted a March 1, 2002, memorandum to the Commission with

the Draft Final Decision in this docket. That memorandum states:

The CLECs argue that the results of this docket should be available to all
interconnection agreements retroactive to the effective date of this order.
However, it is doubtful whether the Commission has the authority to unilaterally
alter the terms of an existing contract between private parties. Other alternatives
would be to require that, as part of the order, the results of this docket be applied
to all agreements with provisions stating that changes of law apply to the
agreement.

For the reasons stated above the Commission finds that there is no material error of law

and denies the Petition for Rehearing and Reconsideration. However, based in part on the

3 See Brookfield v. Milwaukee Sewerage District, 141 Wis. 2d 10 (Ct. App. 1987); Galang v. Medical Examining
Board, 168 Wis. 2d 695 (Ct. App. 1992); and State ex rel. Harris v. Annuity and Pension Board, 87 Wis. 2d 646
(1979).
4 Final Decision, p. 190.
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questions raised and the request for clarification in the Petition, the Commission determines that,

given the extremely complex nature of this docket, it would be useful to expand on the Final

Decision and provide supplemental explanation to add clarity.

In their Petition, the CLECs argue that the Michigan and Oregon cases were wrongly

decided and that state laws requiring unrestricted tariffing of UNEs are not preempted under

federal law. However, the Commission made no finding about preemption. What the

Commission did say was that the Act includes various provisions that preserve a state’s ability to

promote competition through state laws, but these provisions specify that state efforts must be

consistent with the Act.5 As discussed in the Final Decision, a state commission decision that

requires unrestricted tariffing of all UNE prices is not consistent with the Act; it substantially

prevents implementation of the federally established method of promoting competition by

allowing carriers to “buy off the rack” rather than using the §§ 251/252 process.

The CLECs raise a Tenth Circuit Court of Appeals case6 that they feel supports their

conclusion that a party to any existing interconnection agreement should be able to buy off the

tariff regardless of the prices in the agreement. However this Washington case, which is also not

binding on this Commission, involved the question of whether a state can include a clause in an

interconnection agreement to allow the requesting carrier to opt for tariffed rates rather than the

specific rates in the interconnection agreement.7 It does not support the CLECs’ broader position

that parties to all existing agreements, whether or not they include such clauses, should be able to

5 See for example: 47 U.S.C. §§ 251(d)(3), 261(b) and 261(c).
6 U.S. West Communications, Inc. v. Sprint Communications Company, L.P., 275 F.3d 1241 (10th Cir. 2002).
(Washington Case.)
7 The court specifies that the question of filing tariffs was not part of the case. (n.4 at p. 1245) No tariffing
requirement was challenged.
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buy off the tariffs. The question of whether an agreement can have a clause allowing the CLEC

to buy off tariffs is discussed later in this order.

The CLECs also discuss a 1997 FCC order involving a Texas statute.8 Again, the case is

not on point. It does not discuss UNE tariffing, but involves a Texas statute that allowed carriers

to buy for resale at a rate that was 5% less than the retail tariffs for that service and allowed

ILECs to agree to rates lower than that. The question for the FCC was whether this statute was

inconsistent with the Act’s pricing standards for wholesale rates. The FCC found that the Act

did not preempt this pre-Act Texas statute because it provided a “parallel track” for carriers

wanting to buy for resale and did not prevent carriers from utilizing the negotiation and

arbitration procedures in §§ 251/252.

While comparisons may be drawn, the situation in this docket is quite different. The

FCC stated that the Texas statute created a ceiling price and that CLECs still had incentive to

begin the §§ 251/252 process to get lower prices. The FCC was careful to point out that the

arbitration panels in Texas had awarded discounts such as 21.6% and 22.99%, significant

changes from the statutory ceiling which used a 5% discount. The 5% figure was statewide and

generic; it did not consider the circumstances of any particular company, as the Texas

arbitrations did. This docket did look at the specific circumstances of a particular company when

determining the methodology to be applied when determining UNE rates. Further, the rates

determined by applying this methodology do not function as a ceiling. The Order provides

guidelines to arbitration panels concerning the methodology for determining rates. Application

of that methodology results in a set rate, not a ceiling. While panels can make changes to the

8 Petition for Declaratory Ruling and/or Preemption of Certain Provisions of the Texas Public Utility Regulatory Act
of 1995, 13 FCC Rcd 3460, FCC 97-36 (released October 1, 1997). (Texas Order.)
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methodology based on the facts and circumstances in a particular arbitration, price differences as

dramatic as those between the Texas statutory figure and the Texas arbitration awards would

seem unlikely between tariffed rates and arbitration awards here. This could significantly lessen

the incentive to pursue the negotiation and arbitration process in an attempt to obtain lower rates,

an incentive dampener not present in the Texas case.

The Supreme Court and the FCC have described the three ways that a carrier can obtain

access to an ILEC’s network under the Act: leasing UNEs through an agreement between the

carriers, resale at wholesale rates, and interconnection using its own facilities.9 Under the Texas

statute the requesting carrier’s access to the ILEC’s network took the same form as under the

Act, resale by obtaining services at rates reduced from the retail tariff rates. The question was

about the appropriate way to price that form of access, what the rate reductions would be.

Unrestricted tariffing is not a track running parallel to a form of interconnection or access

already in the Act, but a track going around those forms and establishing a new one: access

through unrestricted tariffs.

Interconnection agreements can be negotiated or arbitrated. Among other possibilities

they can involve opting-into provisions from other interconnection agreements or can contain

rates specific to that agreement. There is nothing to prevent parties that are developing an

interconnection agreement from agreeing to use the rates that result from the methodology

established in this case. Further, this case sets guidelines for use by arbitration panels.

Therefore, these rates are available to CLECs as part of negotiated interconnection agreements as

well as through arbitrations.

9 Washington Case, p. 1244; Texas Order par. 2.
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They are also available to CLECs while the §§ 251/252 process is underway. One way

they are available during this time is through the time-limited tariffs approved as part of this

docket. Another way they are available during this time is through 47 U.S.C. § 252(i), which

allows a requesting carrier to “pick and choose” provisions from other interconnection

agreements. A CLEC opting-into the terms of an existing agreement under § 252(i) is

participating in the §§ 251/252 process. As a result, the time-limited tariffs ordered in this case

are available to a CLEC while the opt-in process is underway.

The Commission cannot, however, unilaterally alter the terms of existing interconnection

agreements. These are contracts between the parties to the agreement. If an existing

interconnection agreement allows the requesting carrier to opt-into the rates that result from the

methodology established in this case, or to request an amendment to the agreement in order to

adopt those rates, they are free to do so. This does not depend on unrestricted tariffing of these

rates. If the interconnection agreement does not have such a provision, the Commission cannot

unilaterally alter the terms of the existing contract between carriers and allow or require use of

these rates.

Similarly, some existing interconnection agreements provide that a “change of law” will

be automatically adopted into the interconnection agreement, or that either party may request that

it be adopted. The Final Decision in this case clearly states that it is viewed as establishing a

“change of law.” As such, the decision triggers “change of law” provisions. However, if an

existing interconnection agreement does not contain such a “change of law” provision, the

Commission, again, cannot unilaterally alter the terms of the contract between the carriers. Once
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a carrier has entered an interconnection agreement, the terms of that agreement control until it

expires.

As stated earlier, the Commission determined that providing this supplemental discussion

will provide additional clarity in this extremely complex case. This discussion merely expands

on the decisions already made in the Final Order and must be read in concert therewith.

Dated at Madison, Wisconsin, _____________________________________

By the Commission:

_______________________________________
Lynda L. Dorr
Secretary to the Commission

LLD:JSM:clb:g:\order\pending\6720-TI-161 petition order.doc

See attached Notice of Appeal Rights
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Notice of Appeal Rights

Notice is hereby given that a person aggrieved by the foregoing
decision has the right to file a petition for judicial review as
provided in Wis. Stat. § 227.53. The petition must be filed within
30 days after the date of mailing of this decision. That date is
shown on the first page. If there is no date on the first page, the
date of mailing is shown immediately above the signature line.
The Public Service Commission of Wisconsin must be named as
respondent in the petition for judicial review.

Notice is further given that, if the foregoing decision is an order
following a proceeding which is a contested case as defined in
Wis. Stat. § 227.01(3), a person aggrieved by the order has the
further right to file one petition for rehearing as provided in Wis.
Stat. § 227.49. The petition must be filed within 20 days of the
date of mailing of this decision.

If this decision is an order after rehearing, a person aggrieved who
wishes to appeal must seek judicial review rather than rehearing.
A second petition for rehearing is not an option.

This general notice is for the purpose of ensuring compliance with
Wis. Stat. § 227.48(2), and does not constitute a conclusion or
admission that any particular party or person is necessarily
aggrieved or that any particular decision or order is final or
judicially reviewable.

Revised 9/28/98
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Appendix A

In order to comply with Wis. Stat. § 227.47, the following parties who appeared before
the agency are considered parties for purposes of review under Wis. Stat. § 227.53.

SERVICE LIST
(September 20, 2001)

AMERITECH WISCONSIN
by

Mr. Michael T. Sullivan, Attorney (msullivan@mayerbrown.com)
Mr. Theodore A. Livingston, Attorney
Mayer, Brown & Platt (www.mayerbrown.com)
190 South LaSalle Street
Chicago, IL 60603
(PH: 312-782-0600 – Mayer, Brown & Platt)
(PH: 312-701-7251 / FAX: 312-706-8689 – Mr. Michael T. Sullivan)

AT&T COMMUNICATIONS OF WISCONSIN, INC.
by

44 East Mifflin Street, Suite 600
Madison, WI 53703-2877
(PH: 608-259-2223 / FAX: 608-259-2203)

VERIZON NORTH INCORPORATED
by

Mr. Paul Verhoeven
State Manager - Regulatory Affairs/Tariffs
100 Communications Drive
P.O. Box 49
Sun Prairie, WI 53590
(PH: 608-837-1771 / FAX: 608-837-1733)

SPRINT COMMUNICATIONS COMPANY L.P.
by

Mr. Kenneth A. Schifman
8140 Ward Parkway, 5E
Kansas City, MO 64114
(PH: 913-624-6839 / FAX: 913-624-5504)
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KIESLING CONSULTING LLC
by

Mr. Scott Girard
6401 Odana Road
Madison, WI 53719-1155
(PH: 608-273-2315 / FAX: 608-273-2383)

MCLEODUSA TELECOMMUNICATIONS SERVICES, INC.
by

Mr. Dan M. Lipschultz
Senior Regional Counsel
McLeod USA
400 South Highway 169, Suite 750
Minneapolis, MN 55426
(PH: 952-252-5002 / FAX: 952-252-5299)

TIME WARNER TELECOM
by

Ms. Pamela H. Sherwood
Vice President of Regulatory Affairs, Midwest Region
Time Warner Telecom
Suite 500
4625 West 86th Street
Indianapolis, IN 46268
(PH: 317-713-8977 / FAX: 317-713-8923)

CHARTER COMMUNICATIONS
by

Ms. Carrie L. Cox
Director Legal and Regulatory Affairs
440 Science Drive, Suite 101
Madison, WI 53711
(PH: 608-238-9690, ext. 287 / FAX: 608-231-3181)
(E-mail: ccox1@chartercom.com)

RHYTHMS LINKS, INC.
by

Mr. Craig Brown
Assistant General Counsel
Rhythms Links, Inc.
9100 East Mineral Circle
Englewood, CO 80112
(PH: 303-876-5335 / FAX: 303-476-2272)
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TIME WARNER TELECOM, TDS METROCOM,
KMC TELECOM, MCLEOD USA, CHARTER COMMUNICATIONS

by
Mr. Peter L. Gardon, Attorney
Reinhart, Boerner, Van Deuren, Norris & Rieselbach, S.C.
22 East Mifflin Street, Suite 600
P.O. Box 2018
Madison, WI 53701-2018
(PH: 608-229-2200 / FAX: 608-229-2100)

KMC TELECOM, INC.
by

Mr. Mark A. Ozanick
Regulatory Analyst
KMC Telecom Inc.
1755 North Brown Road
Lawrenceville, GA 30043
(PH: 678-985-6264 / FAX: 678-985-6213)

WISCONSIN DEPARTMENT OF JUSTICE
by

Mr. Edwin J. Hughes
Assistant Attorney General
123 West Washington Avenue
P.O. Box 7857
Madison, WI 53707-7857
(PH: 608-264-9487 / FAX: 608-267-2778)

CHORUS NETWORKS, INC.
by

Mr. Grant Spellmeyer
8501 Excelsior Drive
Madison, WI 53717
(PH: 608-826-4440 / FAX: 608-826-4300

COVAD COMMUNICATIONS
by

Ms. Felicia Franco-Feinberg
8700 West Bryn Mawr, Suite 800 South
Chicago, IL 60631
(PH: 312-596-8666 / FAX: 312-596-8386)
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MCI WORLDCOM, INC.
by

Ms. Deborah Kuhn, Attorney
WorldCom, Inc.
205 North Michigan Avenue, 11th Floor
Chicago, IL 60601
(PH: 312-260-3326 / FAX: 312-470-5571)

WISCONSIN STATE TELECOMMUNICATIONS ASSOCIATION
by

Mr. Nick Lester
6602 Normandy Lane
Madison, WI 53719
(PH: 608-833-8866 / FAX: 608-833-2676)

TDS METROCOM
by

Mr. Nicholas D. Jackson, Director of Business Operations
1212 Deming Way, Suite 350
Madison, WI 53717
(PH: 608-663-3350 / FAX: 608-663-3340)

COMMUNICATIONS MANAGEMENT GROUP, LLC
by

Mr. Michael L. Theis
7633 Ganser Way, Suite 202
Madison, WI 53719-2092
(PH: 608-829-2667 / FAX: 608-829-2755)
(Email: miket@communicationsmgmt.com)

PUBLIC SERVICE COMMISSION OF WISCONSIN
(Not a party, but must be served)
610 North Whitney Way
P.O. Box 7854
Madison, WI 53707-7854

Courtesy Copies:

Mr. Clark Stalker, Attorney
AT&T Corporate Center
222 West Adams Street, Suite 1500
Chicago, IL 60606
(PH: 312-230-2653 / FAX: 312-230-8211)
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Mr. Niles Berman
Wheeler, Van Sickle & Anderson, S.C.
25 West Main Street, Suite 801
Madison, WI 53703-3398
(PH: 608-441-3824 / FAX: 608-255-6006)

Mr. Shane T. Kaatz
Manager Carrier Relations
TDS Metrocom
1212 Deming Way, Suite 350
Madison, WI 53717
(PH: 608-663-3149 / FAX: 608-663-3340)

Mr. Mark Jenn
Manager, Federal Affairs
TDS Telecom
P.O. Box 5158
Madison, WI 53705-0158
(PH: 608-664-4196 / 608-664-4184)

Mr. Peter J. Butler, Attorney
Ameritech WI
722 North Broadway, 14th Floor
Milwaukee, WI 53202-4396
(PH: 414-270-4555 / FAX: 414-270-4553)

Mr. Ron Walters, Regional Vice President
Industry Policy
Z-Tel
601 S. Harbour Island Blvd., Suite 220
Tampa, FL 33602


